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August 14, 2009 

Two years on, implementation of new rape law remains handcuffed

By Stefanie Roehrs

In the late 1990s, the 10-year process of reforming the law relating to sexual offences began. The result was the Criminal Law (Sexual Offences and Related Matters) Amendment Act, commonly referred to as the Sexual Offences Act, which took effect in December 2007.  While the new law overlooks some of the concerns raised by advocacy groups supporting the rights of rape survivors, it does lay down specific legal procedures for police to follow to help a rape survivor minimise the risk of HIV transmission. 

So far so good – except for one fatal flaw: no law can have any effect if it is not implemented on the ground. Sadly, almost two years after passage of the Sexual Offences Act, lack of implementation has in effect kept the HIV-related benefits of this legislation behind bars. 

This is not the fault of police officers on the ground; rather it appears to be the result of poor planning and communication through the South African Police Service. The Sexual Offences Act creates numerous new duties for police officers that are clearly not part of their routine practices; these require in-depth training to be implemented.  For example, officers must now inform victims of sexual offences that they: 

· Have a right to receive post-exposure prophylaxis (PEP) for HIV prevention.

· Should access PEP without delay, at the very latest within 72 hours after the alleged offence; 

· Can get PEP and related services at State expense; 

· Need to go to a public health facility for other medical treatment and advice, even if 72 hours have passed and PEP is no longer an option; and 

· Can apply to have the alleged offender tested for HIV. 

In addition, officers are required to provide rape survivors with a number of forms, including a list of health care facilities that have been designated by the Department of Health to administer PEP to rape survivors and that are within a reasonable distance of the police station.

The Gender, Health and Justice Research Unit (University of Cape Town) has tracked the development of the Sexual Offences Act and its effect since it came into law. In April and May this year we facilitated several training sessions for police officers in the Eastern Cape and Western Cape, funded by the Ford Foundation. These one-day workshops addressed the new HIV-related services provided for in the Sexual Offences Act and the most pertinent changes in the law. Local HIV clinicians delivered a session on basic information on HIV/AIDS and latest scientific developments. 

Police interest in the workshops was extremely high. In the Eastern Cape, officers from rural districts travelled long hours to attend the sessions, although the budget did not allow for overnight accommodation. Officers in both provinces participated with enthusiasm and were eager to learn about their duties under the new legislation. Participants at all workshops asked a number of questions, followed the presentations attentively and responded well to questions by the facilitators.

While most police officers appeared to be familiar with the 1998 SAPS National Policy Guidelines for Victims of Sexual Offences, the majority of officers in the Eastern Cape had not had any previous training on the Sexual Offences Act, nor had they heard about compulsory HIV testing. Participants asked where they could get the forms for the application process – even though these forms are required to be in every police station. All but a few participants had never heard about their duties in relation to PEP. This is an alarming discovery, almost two years after the Act has been in effect.

Input from the participants also gave us insight into the response of health clinics to the needs of rape survivors. Officers who had referred rape survivors to health care facilities told us it was common to wait for hours, because medical staff did not regard sexual offence cases as matters of urgency. There were also reports of  rape survivors being denied PEP for lack of laying a charge or being asked to wait over a weekend, with instructions to return on Monday – despite the potential life-and-death urgency of administering PEP as soon as possibly after potential exposure. Clearly there is a need for training on the Sexual Offences Act in the health sector as well.

Feedback from the participants after the training was overwhelmingly positive. Their comments indicated that they recognised their critical role in implementing the HIV provisions of the Sexual Offences Act and were determined to perform that role. Many asked for follow-up workshops and workshops for their colleagues. Some even recommended that the same training be given to prosecutors, magistrates, medical doctors and health care staff.  

In fact, the Gender, Health and Justice Research Unit is preparing the pilot phase of a study into the implementation of the new sexual offences legislation. In the next few months we will, together with the NGO RAPCAN, be interviewing magistrates, prosecutors and complainants in the Western Cape, as well as analysing police reports. Just as it is critical for HIV-related provisions of the Sexual Offences Act to be carried out on the ground, the law should also have a positive impact on the arrest and prosecution of sexual offences. Otherwise it will remain, in effect, behind bars.
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